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Ａ STUDY OF LEADING CASES （ＣＨＥＮＧ’ＡＮ）ＩＮ
QING CHINA'S SYSTEM OF CRIMINAL JUSTICE,
　
FORM THE VIEWPOINT OF SOURCE OF LAW
KOGUCHI Hikota
　　
This essay will consider the question of leading cases （ch£ｎｇ’ａｎ　＾
案）ａｓ ａ source of law in Qing dynasty criminal justice through the
ｅχamination of the ＣｏｎｓｔｉｅｃtＭＳｏｆ ＰｅｎａｌＣａｓｅｓ（Ｘｉｎｇ＾ａｎＨｉｄｌａｎ刑案厘梵）･
In the Qing, the things that were recognized as the proper sources of
law were the statutes （臨律), the sub-statutes （tiaoli條例) and the
general circulars （tｏｎｅｃｄｎｓ通行) among others.　Leading cases, the
subject of this inquiry, did not apply beyond the original judgement and
were not to be quoted as ａ　source of　law, according　to the ｏ伍cial
attitude of the government.
However, this rule, which prohibited the citation of leading cases
when rendering judgement, in fact had no binding force. Among the
4,001 eχamples collected in tｈｅχin＾ａｎ Ｈｕｉｌａｎ examined in this essay,
there are 465 eχamples where the leading case　is referenced. On the
other hand, there are only thirty-four examples where a reference to the
leading case is rejected because of the prohibition of citation of leading
cases. Moreover if we １００ｋ at these thirty-four ｅχamples in view of the
reasons for rejecting the leading case, they fall into three categories: Ａ）
those where the leading case was too old, B) those where the leading
case was not considered to be ａ formal source of law, and C) those where
the leading case did not conform to the ｅχisting rules.
Nevertheless,迂we ｅχamine the contents of these cases in detail, we
can see that the leading cases were not rejected simply by
virtue of their
being leading cases.　０ｎ the contrary,
the real reason that reference to
the leading case was rejected
was because within government agencies
there ゛８ｓ inconsistency conce°ing the
recognized facts of the case and
the application of the law, and because it
was necessary to bring these
leading cases into conformity.　It
゛ａｓ not because the leading case was
categorically rejected as ａ source of ｌａｗ｡
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